PROGRAMMATIC AGREEMENT

BY AND AMONG THE OREGON HOUSING AND COMMUNITY SERVICES
AND THE OREGON STATE HISTORIC PRESERVATION OFFICE

REGARDING HISTORIC PROPERTIES AFFECTED BY USE OF

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

FUNDS FOR WEATHERIZATION AND/OR REHABILITATION
By and among the Oregon Housing and Community Services Department (OHCS) and Oregon State Historic Preservation Office (SHPO), regarding properties affected by use of federally funded state weatherization assistance and minor owner-occupied housing rehabilitation programs.

WHEREAS, OHCS has determined that the administration of these programs may have an affect on properties included in or eligible for inclusion in the National Register of Historic Places (National Register) and has consulted with the Oregon State Historic Preservation Office (SHPO) pursuant to 36 CFR 800.13 of the regulations implementing Section 106 of the National Historic Preservation Act (16 U.S.C. 470F),

NOW THEREFORE, OHCS and SHPO agree that the programs will be administered in accordance with the following stipulations to satisfy the Section 106 responsibilities for all individual undertakings of the weatherization assistance and housing rehabilitation programs.

Stipulations

I.  
APPLICABILITY OF AGREEMENT

The review process established by this Agreement will be completed prior to OHCS final approval of any application for assistance under these programs, and prior to OHCS or the property owner altering the property.  Any program or project that does not qualify for review under the terms of this Agreement will be reviewed in accordance with the procedures outlined in 36 CFR Part 800.

II.
EXEMPT ACTIVITIES - PROJECTS NOT REQUIRING REVIEW BY SHPO 
A.
Projects affecting only properties less than fifty (50) years old at the time the work takes place; provided it has not been determined to be eligible  under National Register Criterion Consideration G for exceptional significance (36 CFR 60.4).
B.
Interiors:  

1) Projects limited to the interior spaces of properties not listed in the National Register where the work will not be visible from the exterior of the building.

2) Repairing or upgrading electrical or plumbing systems, installing fire, smoke or carbon dioxide detectors, and installing mechanical equipment, in a manner that does not affect the exterior of the building. 

3) Conducting weatherization or energy conservation activities including insulating attics, floors and walls, and exterior walls provided repairs are made by a qualified contractor using the recommended approaches in Preservation Brief #3: Conserving Energy in Historic Buildings.
C.
Roofing:

1) Repairing or replacing roofing with materials that closely match the historic materials and form, or with materials that restore the original feature based on historic evidence, and in a manner that does not alter the roofline.

2) Installing continuous ridge vents covered with ridge shingles or boards, or roof jacks/vents, bath and kitchen fan vents, gable vents, soffit and frieze board vents, and combustion appliance flues, if not located on a primary roof elevation or visible from the public right-of-way.
D.
Exterior painting:

1) Painting exterior surfaces unless the property is subject to review by SHPO under ORS 358.475 or local landmark ordinance provisions, provided destructive surface preparation treatments, including, but not limited to, water-blasting, sandblasting and chemical removal, are not used.
2) Conducting Lead-based Paint Abatement or “Management in Place” activities carried out by a qualified contractor in accordance with Preservation Brief #37: Appropriate Methods for Reducing Lead-Paint Hazards in Historic Housing.
E.
Masonry:

1) Power-washing exterior masonry performed by a qualified contractor at no more than 500-psi with mild detergent, in accordance with Preservation Brief #1, The Cleaning and Waterproof Coating of Masonry Buildings.
2) Repairing masonry, including repointing, and rebuilding chimneys if the joints are done by hand and the mortar matches the original composition and color, and installing chimney flue liners, provided repairs are made by a qualified contractor using the recommended approaches in Preservation Brief #2: Re-pointing Mortar Joints in Historic Brick Buildings. 
F.
Windows and Doors:

1) Repairing or replacing caulking, weather-stripping, and other air infiltration control measures on windows and doors, and installing thresholds, in a manner that does not harm or obscure historic windows or trim.
2) Installing storm windows or doors, and wood screen doors in a manner that does not harm or obscure historic windows or trim.
3) Installing insulated exterior replacement doors where the openings are not altered and they cannot be viewed from the public right-of-way.
G.
Foundations:

1) Underpinning and ventilating crawl spaces provided the underpinning materials are set at least 2 inches behind the outer face of piers or foundations on the front facade.
2) Installing foundation vents, if painted or finished to match the existing foundation material.
H.
Site Work:

1) Repairing or replacing driveways, parking areas, and walkways, in a manner that does not disturb historic landscape materials or features.
2) Repairing or replacing sewer lines, water lines and drain connections in a manner that does not disturb historic exterior building or landscape materials or features.
III. AREA OF POTENTIAL EFFECT

The Area of Potential Effect (APE) will be limited to the individual building when a proposed project is limited to the weatherization and/or rehabilitation of the existing building. If construction of exterior additions or the expansion of an existing building is anticipated, the APE will be expanded to include surrounding historic properties that may be visually impacted.
IV.
IDENTIFICATION OF HISTORIC RESOURCES

A.
OHCS will conduct preliminary research by reviewing all existing information on all property within the APE, including review of the National Register, local inventories, and SHPO’s records regarding those properties which have been determined to be historic properties, either individually, as part of a historic district, or as part of a multiple property nomination.  If the APE expands beyond the individual building and the properties within the APE have not been surveyed, OHCS will conduct a reconnaissance level survey according to SHPO “Guidelines for Conducting Historic Resource Surveys in Oregon” (2008 or updated version).

1) If the property is listed in the National Register, it is historic and subject to determination of effect.

2) If the property is listed in SHPO records as having been determined eligible for the National Register within the last five (5) years, it is historic and subject to determination of effect.

3) If the property has been determined in written consultation with SHPO to be ineligible for inclusion in the National Register within the last five (5) years, it is not historic and the project may proceed without further review.
B.
If the property is not listed in the National Register, and is at least 50 years of age, OHCS will submit the documentation required pursuant to 36 CFR 800.4 by completing and submitting the Oregon SHPO Clearance Form and supporting documentation (see Attachment “A”)  to SHPO for review.  Other information may be requested by SHPO if necessary.  

1) If SHPO concurs with OHCS that a property is Eligible based on age (50 years or older) and integrity (retention of historic design and materials), the minimum qualifications for listing in the National Register, OHCS and SHPO will continue consultation in accordance with the terms of this Agreement.
2) If SHPO concurs with OHCS that the property is Not Eligible because it is not yet 50 years old and/or has lost its historic integrity due to major and/or many changes to the property, the undertaking may proceed as submitted without further review.  

3) If SHPO disagrees with OHCS’s determination regarding eligibility, OHCS will consult further with SHPO to reach agreement.  If OHCS contests the eligibility of a property even though it meets the minimum requirements of age and integrity, OHCS must demonstrate that the property is not eligible using the Criteria listed in National Register Bulletin 15, “How to Apply the National Register Criteria for Evaluation”.  If agreement cannot be reached, OHCS will obtain a final determination of eligibility from the Secretary of the Interior pursuant to the applicable National Park Service regulations, 36 CFR Part 63.

V.
ASSESSMENT OF EFFECTS

A.
OHCS will apply the Criteria of Effect and Adverse Effect, 36 CFR 800.9 in consultation with SHPO to any historic property that may be affected by a project, and will review the scope of work to determine if the project conforms to the recommended approaches contained in the Secretary of the Interior’s Standards for the Treatment of Historic Properties (Standards).
1) If OHCS determines the project has No Effect on a historic property, either because there is no eligible historic property involved or the historic property will not be impacted physically or visually, and SHPO concurs, the undertaking may proceed as submitted without further review.

2) If OHCS determines the project has No Adverse Effect on a historic property because it will have only a minor impact and conforms to the Standards, and SHPO concurs, the undertaking may proceed as submitted without further review.  If SHPO does not concur with the finding of No Adverse Effect and determines there is an Adverse Effect, SHPO may recommend modifications to the scope of work or conditions under which the project would be found to conform to the Standards in its response to OHCS.  If OHCS accepts the modifications recommended, or proposes other changes that meet the Standards, the undertaking will be considered to have No Adverse Effect and may proceed as modified without further review.  If the recommended modifications are not accepted by OHCS, then consultation with SHPO will continue to find ways to avoid, minimize, or mitigate the Adverse Effect.
3) If OHCS determines the project has an Adverse Effect because it will have a major impact to the property and does not conform to the Standards, SHPO may recommend modifications to the scope of work or conditions under which the project would be found to conform to the Standards in its response to OHCS.  If OHCS accepts the modifications recommended, or proposes other changes that meet the Standards, the undertaking will be considered to have No Adverse Effect and may proceed as modified without further review.  If the recommended modifications are not accepted by OHCS, then consultation with SHPO will continue to find ways to avoid, minimize, or mitigate the Adverse Effect.
VI.
OHCS RESPONSIBILITIES

A.
OHCS will notify SHPO of any changes to an approved scope of work, other than exempted activities, and will provide SHPO with the opportunity to review and approve such changes.  
B.
OHCS will retain access to pre- and post- documentation of the weatherization and rehabilitation work completed, including the work write-ups and photographs as part of its permanent project records.

VII. 
SHPO RESPONSIBILITIES

A.  
SHPO is permitted thirty (30) calendar days after the receipt of any submitted documentation to review and comment on such material. If SHPO does not provide comments within this time period, it may be assumed that SHPO concurs with OHCS’s determination of eligibility and/or finding of effect.

B.  
SHPO will provide technical assistance and training on the application of the Standards to the extent possible.

VIII. 
DISCOVERIES AND UNFORESEEN EFFECTS

If, during the implementation of these programs, a previously unidentified property that may be eligible for inclusion in the National Register is encountered, or is affected in an unanticipated manner, the Sub-grantee responsible for the weatherization or rehabilitation will assume its responsibilities pursuant to 36 CFR 800.13.

IX. 
REPORTING

OHCS Sub-grantee will forward projects covered by the terms of this Agreement that were exempted from review to SHPO. The projects should be listed by the property address including city and county.

X. 
MONITORING

SHPO may monitor any activities carried out pursuant to this Agreement. OHCS Sub-grantee will cooperate with SHPO in carrying out these monitoring and review responsibilities.

XI. 
DISPUTE RESOLUTION

If OHCS Sub-grantee and SHPO are unable to resolve any disagreement arising under the provisions of this Agreement, OHCS Sub-grantee will, unless the dispute relates to the National Register eligibility of any property, forward full documentation regarding the project, the basis for the dispute, and initiate consultation with the Advisory Council on Historic Preservation (Council) in accordance with 36 CFR 800.9.

 XII. 
STAFFING ASSURANCE

Responsible OHCS staff will ensure that work is carried out pursuant to specifications and work descriptions provided to SHPO for review including any project modifications recommended by SHPO which are accepted by OHCS.

XIII. 
AMENDMENTS

Any party to this Agreement may request that it be amended, whereupon the parties will consult with each other. No amendment to this Agreement will become effective without the written concurrence of all the parties.

XIV. 
TERMINATION

Any party to this Agreement may terminate the Agreement by providing thirty (30) days notice to the other parties, provided that the parties consult during the period prior to the termination to seek agreement on amendments or other actions that would avoid termination. In the event of termination, OHCS will ensure compliance with 36 CFR 800.4-6 with respect to individual undertakings covered by this Agreement.

XV. 
FAILURE TO COMPLY WITH TERMS OF AGREEMENT

In the event that the terms of this Agreement cannot be carried out by the Sub-grantee, no action will be taken or sanction of any action or any irreversible commitment by the Sub-grantee that would result in an adverse effect to historic properties or would foreclose the Council’s consideration of modifications or alternatives to the undertaking.

XVI. 
LIABILITY LIMITATIONS

In the event that the terms of this Agreement are not carried out by the Sub-grantee as indicated in work plans submitted to OHCS, the Sub-grantee will assume all responsibility for the weatherization or rehabilitation project as indicated in the Grant Agreement between OHCS and Sub-grantee.

APPROVED:

Oregon State Historic Preservation Office
By: ______________________________________ Date: ________________

      Roger Roper, Deputy State Historic Preservation Officer
Oregon Housing and Community Services

By:  ______________________________________ Date: ________________

        Rick Crager, Deputy Director

REVIEWED:

Oregon Housing and Community Services

By: _______________________________________ Date: _______________


Pegge McGuire, Division Administrator

By: _______________________________________ Date: _______________

            Ernie Kirchner, Housing Development Representative

By: _______________________________________ Date: ________________

            Tim Zimmer, Training & Technical Assistance Coordinator

By: _______________________________________ Date: ________________

Connie Hohstadt, Contracts Office
